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Koenraad Burger

From: RENE HORNBY [rhornby@lantic.net]

Sent: 22 January 2007 04:25 PM

To: Koenraad Burger; 'Fanie du Toit'; 'Dr. M. M. Cilliers’
Subject: VOORDELE VIR DIE GEHOORGESTREMDE

Beste Koenraad Burger.

Dit is wonderlik dat Fanie du Toit my in kontak met jou kan sit. Na baie jare se navrae van eie pasiente en
die van mede-kollegas (oudioloe in RSA) lyk my ek kan uiteindelik kommunikeer met iemand wat weet wat
aangaan in SARS. )

Ja, die oudioloog is die gekwalifiseerde persoon om die graad van gehoorverlies te bereken en uiteen te sit vir
SARS wat die koste beloop vir gehoorapparate, die jaarlikse instandhouding daarvan, koste van
gehoorapparaat batterye en ander gehoorhulpmiddels. LET WEL: Oudioloe is opgelei om die graad van
gehoorverlies te bereken. Dit kan wissel vanaf minimaal, gering, gemiddeld, gemiddeld-ernstig tot ernstig en
dan is daar ook uitermatige gehoorverlies in een of beide ore. Die formule wat jare gelede gebruik is om
persentasie gehoorverlies te bereken in een of beide ore is volgens die literatuur nie meer betroubaar nie en
word nie aanbeveel nie (soos DEAFSA miskien doen).

Ek stem saam met jou dat geen lid van die publiek wat ‘n gestremdheid het, hoef aan *n vereeniging te
behoort nie. Ons vereeniging — South African Association of Audiologist is slegs vir oudioloe en nie die
publiek nie. ‘n Gekwalifiseerde persoon soos 'n fisioterapeut, spraakterapeut of dokter of spesialis of
oogkundige is goed genoeg opgelei om aan SARS die nodige dokumente te gee dat die persoon nie meer
normaal kan sien/hoor/praat of loop nie.

Ek wil graag aanbeveel dat daar weet na section 19 (3)(b) gekyk moet word. ‘n DEAF person (sjoe ek hou
nie van die woord nie, wat van eerder a person with a HEARING LOSS/IMPAIRMENT)
....................................... "whose hearing is impaired to such an extent that he cannot use it as a primary
means of communication. MAW Koenraad, dit is ‘n persoon wat kommunikeer met gebare en/0f liplees
vaardighede — hy kan dus nie alleenlik staatmaak op sy gehoorvermoe nie. KOENRAAD dit is 'n verskriklike
klein persentasie van die gehoorgestremde wat in bogenoemde definisie val. Dit is dan ook die groep mense
wat nie baatvind by gehoorapparate nie en moet ook gebare taal aanleer en gebruik. Dit is die groep mense
wat veral deur DEAFSA ondersteun word. Omdat hierdie mense dikwels nie baatvind by gehoorapparate nie,
het hulle dikwels nie uitgawes rondom die van elektronika nie, en sal dus ook nie by SARS probeer eis nie.
Miskien sal hulle wel hulpmiddels aanskaf soos ‘n spesiale telefoon wat kan tik of 'n liggie wat brand vir
voordeur klokkies ens., maar dis al.

Mense wat gehoorgestremd is en nie DOOF nie. Hulle dra gehoorapparate en/of kogliere inplantings of ander
chirurgiese inplantings wat hulle help om te hoor. Die groep mense se gehoorverlies kan wissel tussen
minimaal tot ernstig of selfs uitermatig wees. Hulle kommunikeer deur te praat en te luister met behulp van
hulle gehoorapparate. Hierdie mense spandeer duisende rande per jaar om 'n hulpmiddel soos
gehoorapparate te he. Dit kos duur met die aankoop, en die instandhouding daarvan is hoog. HIERDIE
MENSE BEHOORT ALMAL BELASTING VOORDEEL TE KRY. Glo my, persone of kinders wat gehoorapparate
dra, ervaar en beleef dat hulle ‘n gestremdheid en *n “handicap” het en daarom dra huile gehoorapparate.
Niemand sal gehoorapparate dra om mooi te lyk, hulle dra dit omrede hulle 'n gestremdheid ervaar in hulle
werk of huisomstandighede. Meeste mense wat nog gehoorapparate dra en onder 65jaar oud is, is of
skoliere of werksaam.

Ek het dit al baie nagevors en ook al baie studies gelees in my veld van gehoor aangaande DEGREE OF
HEARING LOSS AND “DEGREE OF HEARING HANDICAP/DISABILITY”. ‘N BAIE INTERESSANTE STUDIE 1S OP
ONS EIE BODEM GEDOEN OP MEESTER VLAK DEUR RENATE VERMAAS. SY HET DUISENDE MENSE
GETOETS EN BEVIND DAT MENSE WAT GERING TOT GEMIDDELDE GEHOORVERLIESE HET (EN WIE SE
GEHOORVERLIES DUS NIE ERNSTIG IS NIE) ERVAAR HULLE GEHOORVERLIES AS ‘N BEDUIDENDE
HANDICAP IN HULLE LEWE. Daar is dus geen korrelasie tussen die graad van gehoorverlies en die graad
van “disability nie”. Ek glo nog steeds dat geen persoon so duur 'n toestel soos 'n gehoorapparaat sal
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1.
Executive Summary
In terms section 18 of the Income Tax Act, 1962 (as amended) a taxpayer
 who is a natural person may claim as deduction from income an allowance for qualifying medical and dental expenses.
 Included in these qualifying expenses are expenses necessarily incurred and paid by the taxpayer in consequence of any physical disability experienced by the taxpayer, his or her spouse or any child 
.

Section 18(3) further defines a “handicapped person” to the extent that some persons with a disability are excluded from being handicapped. Persons being disabled but not handicapped are afforded a lesser tax benefit than “handicapped persons.” “Handicapped persons” are afforded the same tax benefit as natural persons that are 65 years and older.
The principle of tax fairness has two components. One of these components is horizontal equity.  Horizontal equity practically involves providing tax relief to help recognise non-discretionary costs that reduce the taxpayers’ ability to pay tax relative to other taxpayers with the same total income.
To address this horizontal inequity the view is taken that it is crucial to develop an Income Tax specific definition of disability to replace the current definition of “handicapped person”.  At the outset it must be said that to define disability is very problematic because disability encompasses a diverse range of conditions and causal factors. This definition must also be inclusive of all disabilities but, also exclude all temporally medical illness or injury.

Before attempting to define “disability” for the purposes of Section 18, “disability” has to be conceptualised. This conceptualisation was done with reference to a medical - and social model of disability. Thereafter various definitions of disability were considered and the common elements to these definitions were identified.  Finally, this process led to a proposal of an Income Tax specific definition of “disability”. Along side this proposal, proposals are also made to address the proof of disability and disability related expenses.
This paper was prepared by taking into account all amendments to section 18 up until the promulgation of Revenue Laws Amendment Act, 2005.
2.
Current provisions for medical, dental and disability related expenses

2.1
Qualifying Expenses

Notwithstanding the provisions of section 23
, any taxpayer who is a natural person must be allowed to deduct an allowance from the income in respect of –

· any contributions made by that taxpayer during the year of assessment
 in respect of that taxpayer, his or her spouse and any dependant
, as defined in the Medical Schemes Act, 1998 (as amended), of that taxpayer to –

(i)
any medical scheme registered under the provisions of that Act
; or

(ii)
any fund which is registered under any similar provision contained in the laws of any other country where the medical scheme is registered (foreign registered medical scheme) 
· any amounts (other than amounts recoverable by the taxpayer or his or her spouse
) which were paid by the taxpayer during the year of assessment to any duly registered –

(i)
medical practitioner, dentist, optometrist, homeopath, naturopath, osteopath, herbalist, physiotherapist, chiropractor or orthopaedist for professional services rendered or medicines supplied to the taxpayer, his or her spouse or his or her children
; or

(ii)
nursing home or hospital or any duly registered or enrolled nurse, midwife or nursing assistant (or to any nursing agency in respect of the services of such a nurse, midwife or nursing assistant) in respect of the illness or confinement of the taxpayer, his or her spouse or his or her children; or

(iii)
pharmacist for medicines supplied on the prescription of any person mentioned in paragraph (i) for the taxpayer, his or her spouse or his or her children; and
· any amounts (other than amounts recoverable by the taxpayer or his or her spouse) which were paid by the taxpayer during the year of assessment in respect of expenditure incurred outside the Republic on services rendered or medicines supplied to the taxpayer or his or her spouse or children and which are substantially similar to the services and medicines for services rendered in South Africa
; and
· any expenditure (other than expenditure recoverable by the taxpayer or his or her spouse) necessarily incurred and paid by the taxpayer in consequence of any physical disability suffered by the taxpayer, his or her spouse or any child.

2.2
Calculation of the Allowance

Once a taxpayer is 65 years and older
 on the last day of the year of assessment, or; where the taxpayer, his or her spouse or child is a “handicapped person”

, the allowance that a taxpayer will be entitled to is the total amount of the qualifying expenses In any other case
 the allowance will be –

(a)
so much of the contributions made by the taxpayer during the relevant year of assessment any registered medical scheme or foreign registered medical scheme, as does not exceed –

(i)
R500 for each month in that year in respect of which those contributions were made solely with respect to the benefits of that taxpayer; 

(ii)
R1,000 for each month in that year in respect of which those contributions were made with respect to the benefits of that taxpayer and one dependant; or
(iii)
where those contributions are made with respect to the taxpayer and more than one dependant, R1,000 in respect of the taxpayer and one dependant plus R300 for every additional dependant for each month in that year in respect of which those contributions were made:

The amounts in paragraphs (i) to (iii) must be reduced by any amount contributed by the employer of the taxpayer to any such fund which has not been included in the employee’s gross income.

(b)
so much of—

(i)
to so much of the contributions made by the taxpayer during the relevant year of assessment any medical scheme or foreign registered medical scheme as have not been allowed as a deduction under paragraph (a)(i); and

(ii)
the sum of all amounts contemplated in paragraph (B), to (D), as in aggregate exceeds 7,5% of the taxpayer’s taxable income as determined before allowing any deduction under Section 18.

3.
Tax Fairness
The primary function of the personal income tax system is to raise revenue for government. As revenue-raising mechanism the personal income tax system must be seen to treat all South Africans fairly. It is a generally accepted principle in modern tax systems, as ours, that income tax should be levied according to the ability to pay.
  This concept of tax fairness has two components:

The first is vertical equity, which suggests that those with higher incomes should pay more tax. In the South African tax system, vertical equity is achieved primarily through the progressive income tax rate structure. 

The second is horizontal equity, under which individuals with similar incomes in similar circumstances should pay similar amounts of tax. 
 In practice, this principle involves providing tax relief to help recognise non-discretionary costs that reduce the taxpayers’ ability to pay tax relative to other taxpayers with the same total income. 
 This recognition is not meant to subsidise or offset these costs, but rather to achieve equity and greater fairness in the allocation of the tax burden.

4.
Need for Reform of Section 18

As a prerequisite a natural person must qualify as a “taxpayer”
 to claim the allowance for qualifying medical and dental expenses.  As any other taxpayer, a person with a disability will also include all disability-related expenses for the calculation of the allowance. 
However the quantum of the allowable deduction will inter alia be determined by the answer to the question; whether that person is a “handicapped person” or not. The allowable deduction for a “handicapped person” is far greater than is allowed for a non-handicapped person.

The current definition of “handicapped person”
 is –

· a blind person as contemplated in the Blind Persons Act, 1968 (as amended);

· a deaf person, being a person whose hearing is impaired to such an extent that he cannot use it as a primary means of communication;

· a person who as a result of a permanent disability requires a wheelchair, calliper or crutch to assist him to move from one place to another;

· a person who requires an artificial limb; or

· a person who suffers from a mental illness as defined in the Mental Health Act, 1973 (as amended).
In some quarters “handicapped” refers to a beggar.
 “Handicapped” is derived from the phase “hand in the cap”
. “Handicap” is commonalty used in horseracing to indicate a concept of the equalisation of participants.
 This equalisation is achieved by a system of putting the best participants at a disadvantage. Hence a “handicap” is a physical attitudinal constraint imposed on a person regardless of whether that person has disability or not.

Besides the antiquated term “handicapped” used in section 18(3), one of the largest criticisms that may be levied against this definition is that the definition  excludes some recognised disabilities, for example;

· Not all persons who are hearing impaired, are impaired to such an extent that they cannot use hearing as a primary means of communication, yet most of these persons need to make use of a hearing aid to improve their hearing for communication purposes

· Cerebral palsy describes a group of disorders of movement and posture, causing activity limitation that is attributed to non-progressive disturbances that occurred in the developing foetal or infant brain. Cerebral palsy is a very diverse and complex condition and is as individual as the people themselves.
 Depending on which areas of the brain have been injured, one or more of the following impairments may occur: spasticity; involuntary movement; mobility disturbance, difficulty in swallowing and problems with speech.
. 
Due to the individualised nature of cerebral palsy, persons with cerebral palsy may or may not need make use of the assistive devices mentioned in the definition of “handicapped person” or may be blind, hearing impaired or have a mental disorder. 
On this basis it could be argued that section 18(2) does not treat all persons with disability horizontally fair.
5.
Conceptualisation of Disability

Conceptualisation of disability dependent on the core assumptions made about the nature of disabilities and the obligations of both individuals and society.
  These core assumptions can be grouped into two major models. These models are the medical – and the social model.

5.1
The Medical Model

The medical model views the disability as exclusively caused by medical conditions which calls for medical or other treatment of the person by professionals to correct the medical condition or abnormality.

The medical model is based on the belief
 that the professional is the "expert", the controller of knowledge with the right and power to direct the situation. The disabled is regarded as a “client” or “patient,” incapable of making decisions about their own lives. (a passive recipient service). This hierarchical relationship in itself perpetuates passivity, ignorance and inhibits the participation of the disabled in every aspect of their lives. 

As the emphasis of the medical model focuses on provision of treatment or creating alternatives to begging or “hiding away,”
 it means that all interventions are based on assessment, diagnosis and labelling, with separately developed therapy programmes and alternative services. Generally, ordinary needs of the disabled were not taken into account.
In terms of the medical model disability is defined
 as a physical or mental impairment which has a substantial and long-term effect on the person’s ability to carry out normal daily activities. The impairment affects the mobility, manual dexterity, physical coordination, continence, ability to lift or carry or otherwise move everyday objects, speech, hearing, eyesight (unless correctable by spectacles), memory or ability to concentrate or learn or understand, and the perception of the risk of danger.

5.2
The Social Model

In contrast
 the social model recognises that a disability does not lie solely in the individual, in his or her genetic differences, disease, long-term health condition, or impairment in physical, sensory or mental functioning.
Disability is also determined by the limitations in carrying out activities of daily living, and in participating in the social, economic, political and cultural life of the community.
 These limitations can derive from the condition or impairment itself, in the context of other individual conditions and factors, from social attitudes toward such conditions and/or from ways of designing and organising social, economic and built environments.
 Often the limitation that arises from a particular condition can be significantly ameliorated if the social stereotypes, need for supports and environmental barriers are adequately addressed. In other words the social model views disability as how well (or not) society accommodates impairment in function.

Advancing the inclusion of people with disabilities in society requires intervention at various levels
 to eradicate the long-standing negative stereotypes about people with disabilities. One of the levels at which these negative stereotypes can be addressed is taxation. 
As in Canada
, the personal Income Tax regime may be utilised as a service delivery vehicle for income tested social benefits to ensure that the disabled, their families and caregivers receive the necessary assistance they need to participate fully in society.
6.
Defining “Disability” for Income Tax Purposes
To establish eligibility for Income Tax relief practicality necessitates inter alia the defining of “disability” in the Income Tax legislation.
At the outset it must be said that to define “disability” is very problematic because “disability” encompasses a diverse range of conditions and causal factors.
 
Presently in South Africa
 cognisance is taken of disabled people's point of view that disability is a social concept, the influence of which is imposed upon the disabled by the social environment within which they reside. In avoidance of stigmatisation and categorisation, it is advantageous to define disability in the social context.
 

Considering the current position in South Africa, the view is taken that the development of an Income Tax specific definition is crucial. This definition must include all disabilities but, also exclude all temporally medical illness or injury.

In addition to the current South African position, the position in three other countries was considered in the development of an Income Tax specific definition of “disability.”
6.1
South Africa

As stated earlier the term “handicapped person” is currently been used in section 18(3) of the Income Tax Act. In addition, it was indicated that this definition is very narrow in the sense that it is not inclusive of all disabilities. Besides not being fully inclusive of all disabilities, the usage of the word “handicapped” in the term “handicapped person” is open to criticism.
6.2
United States of America

In the Americans with Disability Act,
 a person with disability is defined as a person who has a physical or mental impairment that substantially limits one or more of the major life activities of that individual and that individual has a record of such impairment or is regarded as having such impairment. 
6.3
United Kingdom

In the United Kingdom (UK) the Disability Discrimination, Act 1995 defines disability as
 –

“a physical or mental impairment that has a substantial and long-term adverse affect on a person’s ability to carry out normal day-to-day activities.”

According to the Disability Rights Commission / National Health Service
 in Britain, this is a wide definition and can include persons –

· who are blind or partially sighted, or deaf or hard of hearing, or who have heart conditions.

· with epilepsy, or who have problems with continence, people who have insulin-dependent diabetes, or who have a learning disability.
· with Down's syndrome, or with dyslexia, or who have arthritis.
· who have mental health problems, or are wheelchair users, or have restricted height.
6.4
Canada
In the Canadian Income Tax Act a person will be disabled if that person
 – 

· have a severe and prolonged mental or physical impairment;
· as a result of that impairment, be markedly restricted all or substantially all of the time in their ability to perform a basic activity of daily living, or
· would be markedly restricted were it not for extensive therapy they receive to sustain a vital function.
6.5
A new definition of “Disability” for Income Tax Purposes
Taking into account that currently in South Africa a social approach is taken to disability, it therefore stands to reason that all definitions of disability must be in accordance with this philosophy.

With the exclusion of the definition of “handicapped person” the definitions referred to above share the same common elements. These elements are:

· long-term;

· having a physical or mental impairment;

· which substantially limits the activities of daily living
The view is therefore taken that for Income Tax purposes in the definition of “handicapped person” as it is found in section 18(3) of the Income Tax Act should be substituted with – 
“A prolonged physical, mental or sensory impairment which substantially restricts the person’s ability to perform one or more activities of daily living”

7.
Recommendations

7.1
Proposed Amendments to Section 18

7.1.1
Replacing the definition of “Handicapped Person”

If the only criticism was the antiquated “handicapped person” is used in section 18(3) and that this term not conducive to the modern social philosophy about disability, the term “handicapped” could merely be replaced with the term “disabled.”  But, due to the fact that it is advocated formula for calculating the quantum of the allowable deduction must be the same for all disabled persons regardless of the nature of disability, the view is taken that a new broader definition of disability will be required to accommodate this amendment.

In the quest to define disability for Income tax purposes the guiding principle was that the definition must be wide enough to include all recognised disabilities but, also narrow enough to exclude medical conditions or illness. After comparing various definitions of “disability”, from abroad, it is believed that a definition was found that conforms to the guiding principle. Therefore it is recommended that the definition of “handicapped person” be replaced with a definition of “disability.”  For Income Tax purposes “disability” should be defined as:

“A prolonged physical, mental or sensory impairment which substantially restricts the person’s ability to perform one or more activities of daily living”
7.1.2
The quantum of the deduction

Currently the quantum of the deduction is inter alia dependant on whether or not the disability of a person falls within the ambit of the definition of a “handicapped person” or not. To promote horizontal equity between all disabled persons, it is believed that all disabled persons must not only be entitled to a deduction for disability related expenses but, that the formula for calculating the quantum of the allowable deduction must be the same for all disabled persons regardless of the nature of disability.

By substituting the definition of “handicapped person” with “disability” the reason for the distinction in Section 18(2) between a “handicapped person” and “disabled person” will fall away. The removal of this distinction will necessitate a consequential amendment to section 18(2) to equalise the quantum of the deduction for all persons with disability
Presently “handicapped persons” enjoy a hundred percent (100%) deduction for their medical and disability related expenses. It is therefore recommended that the 100% deduction for medical and disability related expenses be extended to all persons with disability. 

7.2
Proof of Disability and Disability Related Expenses

In keeping with the provisions of Section 82 of the income Tax Act that the onus is on the taxpayer to prove that he or she is entitled to a deduction, it follows that a disabled taxpayer must prove that an expense paid in a particular year of assessment was towards a disability related expense.

In practice this is more often than not a source of frustration to the disabled person or parents of disabled children. The source of this frustration is rooted in the fact that assessment staff does not have any background of disability in general or any to specific disability. As a result inappropriate proof is from time to time called for or disability related expenses are merely disallowed.  In these circumstances the disabled taxpayer has to make use of the dispute resolution procedures that is provided for in the Income Tax Act and has to go to great lengths to prove that an expense was indeed disability related.

The view is taken that a medical report or certificate by a medical practitioner should not be the only acceptable proof.  Especially in the field of appropriate aids in daily living the opinion of other professionals like for instance occupational therapists and audiologists may be more appropriate than that of medical practitioner.

Therefore it is recommended that person(s) in the employment of national bodies in the disability sector like for instance; the National Council for Persons with Physical Disabilities in South Africa, the National Association for Persons with Cerebral Palsy and many others with country wide infrastructure be accredited by SARS to issue certificates that the taxpayer is indeed disabled and with an indication of the disability related expenses this person may incur.

On its part the national body must set-up an appropriate panel to evaluate the disabled persons with the particular disability that it represents to recommend the issuing of certificates. 
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Proposed Amended Text of Section 18 Income Tax Act, 1962
General Explanatory Note:
[
]
Words in bold type in square brackets indicate omissions from existing enactments.
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Words underlined with a solid line indicate insertions in existing enactments.

Section 18(1)(d) – any expenditure (other than expenditure recoverable by the taxpayer or his or her spouse) necessarily incurred and paid by the taxpayer in consequence of any [physical] disability suffered by the taxpayer, his or her spouse or any child.

Section 18(2)(b) – where the taxpayer, his or her spouse or child [is] has a [handicapped person] disability, the sum of the amounts referred to in subsection (1); or
Section 18(2)(c)(ii)(bb) – the sum of all amounts contemplated in subsection (1)(b)[,] and (c) [and (d)],
as in aggregate exceeds 7,5 per cent of the taxpayer’s taxable income as determined before allowing any deduction under this section.

Section 18(3) – For the purposes of this section [“handicapped person”] “disability” means – 

[(a)
a blind person as contemplated in the Blind Persons Act, 1968 (Act No. 26 of 1968 

(b)
a deaf person, being a person whose hearing is impaired to such an extent that he cannot use it as a primary means of communication;

(c)
a person who as a result of a permanent disability requires a wheelchair, calliper or crutch to assist him to move from one place to another;

(d)
a person who requires an artificial limb; or

(e)
a person who suffers from a mental illness as defined in section 1 of the Mental Health Act, 1973 (Act No. 18 of 1973).]
A prolonged physical, mental or sensory impairment which substantially restricts the person’s ability to perform one or more activities of daily living
Books

Huxham K and Haupt P Notes on South African Income Tax 17th ed (H & H Publications Constantia 1998) 

Onions CT (eds) The Shorter Oxford English Dictionary on Historical Principles 3rd ed (Oxford University Press Oxford 1969)

Towards a Common Language for Disability Functioning and Health (World Health Organisation Geneva 2002) www.who.int/classifications/icf/site/beginners/bg.pdf
Government Publications

Canada
Report of the Technical Advisory Committee Disability Tax Fairness (2004) www.disabilitytax.ca/English.pdf
South Africa
Integrated National Disability Strategy White Paper (1997) www.info.gov.za/whitepapers/1997/disability.htm
United Kingdom
You can make a difference - Improving Primary Care Services for Disabled People (Department of Heath 2004) www.drc-gb.org/PDF/you_can_make_a_difference-good_practice_guide_for_Primary_Care_providers.pdf
Internet

Cerebral Palsy Source www.cerebralpalsysource.com/About_CP/info_cp/index.html
[date of use 24 May 2007]
City of Sacramento, ADA Information Home Page Disability Etiquette www.cityofsacramento.org/adaweb/learning_about_disabilities.htm
[date of use 4 Nov 2006]
Pocket Guide to Disability www.dpsa.org.za (from Main Menu follow Documents and choose Pocket Guide)
[date of use 4 Nov 2006]

Statutes

Canada



Income Tax Act (R.S.C. 1985)
South Africa



Income Tax Act, 1962






Medical Schemes Act, 1998 
United Kingdom


Disability Discrimination, Act 1995
United States of America
Americans with Disabilities Act, 1990 [42 U.S.C § 12102 (2)]
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�	In S1 a “taxpayer” is any person, chargeable with any tax leviable under this Act and includes every person that required by this Act to furnish any return.


�	S18(1)


�	S18(1)(d)


�	In terms of Section 23 domestic and private and expenses may not be deducted in the determination of taxable income.


�	For example; the 2007 year of assessment begins on 1 March 2006 and ends on 28 February 2007.


�	A dependant is defined in the Medical Schemes Act as –


(a)	the spouse or partner, dependant children or other members of the member’s immediate family in respect of whom the member is liable for family care and support; or


(b)	any other person who, under the rules of a medical scheme, is recognised as a dependant of a member.


�	S18(1)(a)


�	It should be noted that a pure hospital plan is not necessarily a medical scheme because not all Hospital plans are registered in terms of the Medical Schemes Act.


�	S1- A “spouse” in relation to any person, is a person who is the partner of such a person –


(a)	in a marriage or customary union recognised in terms of the laws of the Republic;


(b)	in a union recognised as a marriage in accordance with the tenets of any religion; or 


(c)	in a same-sex or heterosexual union which the Commissioner for SARS is satisfied, is intended to be permanent.


�	S18(1)(b)


�	In S18(4) a “child in relation to the taxpayer” is, is the taxpayer’s child or child of his or her spouse who was alive during any portion of the year of assessment, and who on the last day of the year of assessment – 


(a)	was unmarried and was not or would not, had he lived, have been—


(i)	over the age of 18 years;


(ii)	over the age of 21 years and was wholly or partially dependent for his maintenance upon the taxpayer and has not become liable for the payment of normal tax in respect of such year; or


(iii)	over the age of 26 years and was wholly or partially dependent for his maintenance upon the taxpayer and has not become liable for the payment of normal tax in respect of such year and was a full-time student at an educational institution of a public character; or


(b)	in the case of any other child, was incapacitated by physical or mental infirmity from maintaining himself or herself and was wholly or partially dependent for his maintenance upon the taxpayer and has not become liable for the payment of normal tax in respect of the year of assessment:


�	S18(1)(c)


�	S18(1)(d)


�	S18(2)(a)


�	S18(2)(b)


�	S18(3) – a “handicapped person” means – 


(a)	a blind person as contemplated in the Blind Persons Act, 1968 (as amended );


(b)	a deaf person, being a person whose hearing is impaired to such an extent that he cannot use it as a primary means of communication;


(c)	a person who as a result of a permanent disability requires a wheelchair, calliper or crutch to assist him to move from one place to another;


(d)	a person who requires an artificial limb; or


(e)	a person who suffers from a mental illness as defined in the Mental Health Act, 1973 (as amended).


Note:	All but Chapter 8 of the Mental Health Care Act, 1973 has been repealed. The rest of this Act was substituted by the Mental Health Care Act, 17 of 2002, (as amended) 


�	S18(2)(c).


�	Huxham and Haupt Notes on South African Income Tax 2.


�	Report of the Technical Advisory Committee Disability Tax Fairness (2004) 18-19.


�	Huxham and Haupt ibid


�	Report of the Technical Advisory Committee 19.


�	ibid


�	ibid


�	See foot note 1 supra


�	supra


�	See foot note 16 supra


�	ibid


�	Onions (ed) The Shorter Oxford English Dictionary on Historical Principles 861


�	ibid 


�	City of Sacramento � HYPERLINK "http://www.cityofsacramento.org/adaweb/learning_about_disabilities.htm" ��www.cityofsacramento.org/adaweb/learning_about_disabilities.htm�


�	Hornby René, Past Chairperson of the SA Association of Audiologists. Her opinion is reproduced in Annexure A 


�	Cerebral Palsy Source � HYPERLINK "http://www.cerebralpalsysource.com/About_CP/info_cp/index.html" ��www.cerebralpalsysource.com/About_CP/info_cp/index.html� 


�	ibid


�	World Health Organisation Geneva Towards a Common Language for disability Functioning and Health (2002) 8


�	ibid


�	Pocket Guide to Disability � HYPERLINK "http://www.dpsa.org.za" ��www.dpsa.org.za�


�	Integrated National Disability Strategy White Paper  � HYPERLINK "http://www.info.gov.za/whitepapers/1997/disability.htm" ��www.info.gov.za/whitepapers/1997/disability.htm�


�	Pocket Guide to Disability � HYPERLINK "http://www.dpsa.org.za" ��www.dpsa.org.za�


�	Report of the Technical Advisory Committee 17


�	ibid


�	ibid


�	ibid


�	Report of the Technical Advisory Committee 19


�	Report of the Technical Advisory Committee 15


�	Integrated National Disability Strategy White Paper  � HYPERLINK "http://www.info.gov.za/whitepapers/1997/disability.htm" ��www.info.gov.za/whitepapers/1997/disability.htm�


�	Pocket Guide to Disability � HYPERLINK "http://www.dpsa.org.za" ��www.dpsa.org.za�


�	[42 U.S.C § 12102 (2)]


�	S1


� 	Department of Heath You can make a difference - Improving Primary Care Services for Disabled People (2004) 8


� 	S118.3 of the Income Tax Act (R.S.C. 1985, c. 1)(5th Supp.) 


�	The proposed amended text of Section 18 is in Annexure B hereto





PAGE  

_1190724986.doc
[image: image1.png]






